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Zilele Medicale Sibiene

Theory and Practice of Medical Malpractice – an Ambivalent 
Relationship 

 

 
Medical liability is one of the most intensively researched areas in recent 

years under the dome of civil liability. Multiple sources, legal nature, forms of 
damages – particularize medical liability as a topical area, located at the 
confluence of scientific „interests”. Specialists in different fields (legal sciences, 
medicine) raise issues, in relation to the difficulties of everyday reality and optimal 
solutions, which satisfy equity and, at the same time, the perspective of the author 
and the perspective of the victim of harm. 

In medical matters, the configuration of malpractice follows the provisions of 
common law and special legislation. The main normative act is Law no. 95/2006 
on health care reform, which, in the economy of its provisions, defines the notion 
of „medical malpractice” and offers some benchmarks of professional liability. 
Theoretical theses are valuable only insofar as they are validated at a practical 
level. However, the solutions are not always clear from the normative texts, so the 
role of jurisprudence is essential. On the other hand, the judicial practice is 
contributory, as it substantiates, by law ferenda, new solutions. The „force” of the 
magistrate's arguments is imposed, with the value of the legal truth, when it is 
enshrined in the law. 

 



Studii

malpraxis

eroarea profesional  
s vâr it  în exercitarea actului medical sau medico-farmaceutic, generatoare de 
prejudicii asupra pacientului, implicând r spunderea civil  a personalului medical 
i a furnizorului de produse i servicii medicale, sanitare i farmaceutice

Codarcea c/a România

Decizia Cur ii Europene a Drepturilor Omului în Cauza Codarcea contra 

România, 2 iunie 2009

The Regulation of Malpractice Based On Law No 5/2006 And The 

Procedure for Establishing of Malpractice Cases
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r spundere civil  

medical

raport juridic obliga ional de r spundere medical , 

dreptul la s n tate

Aspecte juridice privind malpraxisul medical

Despre r spunderea civil  a personalului medical i a furnizorului de 
produse i servicii medicale, sanitare i farmaceutice

Loc. cit



Studii

Personalul 
medical r spunde civil pentru prejudiciile produse din eroare, care includ i negli-
jen a, impruden a sau cuno tin e medicale insuficiente în exercitarea profesiunii, 
prin acte individuale în cadrul procedurilor de preven ie, diagnostic sau trata-
ment
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Malpraxisul medical

Traité de responsabilité médicale

Constantele r spunderii civile a profesionistului (I)

Tratat de drept civil. Obliga iile, Volumul III. Raporturile obliga ionale extracontractuale
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Malpraxis. Propuneri 
legislative privind desp gubirea victimelor accidentelor medicale
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Rapport du groupe de travail chargé d’élaborer une nomenclature des préjudices 
corporels
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Le chirurgien a une obligation de sécurité accessoire à 
l’obligation de moyens La Semaine Juridique

Responsabilité médicale
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pretium doloris

La Semaine Juridique
B c. 

Clinique La Muette apud Mémeteau Chroniques de jurisprudence de responsabilité 
des cliniques Médecine & Droit
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Perruche

La responsabilité civile des professionnels de santé et des 
établissements de santé privés à la lumière de la loi du 4 mars 2002

Traité de droit civil. Les conditions de la responsabilité
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Perruche

in utero,

Perruche

Raportul Pierre Sargos


